


                                                        MINUTES
WARRICK COUNTY DRAINAGE BOARD
&
DEPARTMENT OF STORM WATER
July 8th, 2024
Regular Session
Old Historic Courthouse
107 W. Locust St. Suite 303
Boonville, In 47601
812-897-6170
                         

The Warrick County Drainage Board and Department of Storm Water met in regular session with Bob Johnson, President; Dan Saylor, Vice President; Terry Phillippe; Secretary; Morrie Doll, Attorney; Steve Sherwood, Storm Water; Phil Baxter, Surveyor; Jason Baxter, Deputy Surveyor and Dana Upton, Recording Secretary. 

Present in the audience: Jessica Hill and Jennifer Curry.


PLEDGE OF ALLEGIANCE:

President Bob Johnson: I’d like to call the Warrick County Drainage Board regular session July 8th 2024 to order. Please stand and recite the pledge with us.



APPROVAL OF MINUTES

President Bob Johnson: First up we have approval of minutes for June 24th 2024.

Commissioner Dan Saylor: I make a motion to approve.

Commissioner Terry Phillippe: I’ll second.

President Bob Johnson: All in favor. 3-0



CLAIMS: 

President Bob Johnson: Next up we have claims for a total of $440.56

[bookmark: _Hlk171497802]Commissioner Terry Phillippe: Commissioner Dan Saylor: I make a motion to pay the claims.

Commissioner Dan Saylor: Second.

President Bob Johnson: All in favor. 3-0.


OTHER BUSINESS

· 4710 MARBLE DRIVE DISCUSSION

President Bob Johnson: Jason, Marble Drive further discussion.

Jason Baxter: Yes, Jessica Hill is in attendance and she is the neighbor of the one we spoke about last meeting. Morrie was writing a cease-and-desist letter for and she was just wanting to talk about it. 

President Bob Johnson: Ma’am you want to come up and state your name please?

Jessica Hill: Good afternoon, I am Jessica Hill. I am the next-door neighbor to 4710 Marble Drive. I live at 4720 Marble Drive. This has been an ongoing project with that neighbor for 4 years. It started at the end of 2020. He is now from my understanding has gone against what you all have recommended for him to remove the temporary ditch and road access to the property and instead of doing that he has extended it and put in a larger pipe. Which has now collapsed which you see in the pictures there causing extensive drainage issues affecting our property again.

President Bob Johnson: ok. 

Steve Sherwood: I might add for the record since the last discussion on this we have now got a complaint from a Kathy Herdle on 4730 Marble Drive. I believe that is the other side.

Jessica Hill: That is the other side of me.

Steve Sherwood: Basically, complaining about the same issue.

Commissioner Dan Saylor: this has gone way way too long so what is our next step Morrie?

Morrie Doll: Cease and desist, bring him before the board or sue or file suit in superior court.

President Bob Johnson: we file suite?

Morrie Doll: This isn’t an approved drainage. 

Commissioner Dan Saylor: I mean he’s doing stuff without any kind of permission or authority so I’d say cease and desist.

Morrie Doll: Do you want him before the board first or not?

President Bob Johnson: Lets do a cease and desist and send him before the board and talk to him and if that doesn’t work then we will take him to court.

Commissioner Dan Saylor: I will make that motion to give our legal counsel that authority to.

Dana Upton: Do we know what meeting?

Morrie Doll: we were just talking about that because Steve is going to be out for surgery. So, the question is, we can have him here in 2 weeks perhaps. 

Commissioner Dan Saylor: well but that probably doesn’t give enough time.

President Bob Johnson: Do you need to be involved in this?

Phil Baxter: It’s a drainage board matter.

Steve Sherwood: I’ve got a report on file that I sent May 13th telling him to remove it.

Commissioner Dan Saylor: I think Morrie is going to know enough about this and Phil and everybody.

Phil Baxter: It’s a drainage board matter anyway.

Commissioner Dan Saylor: So.

Morrie Doll: 2 weeks do you want him here in 2 weeks or 4 weeks. That’s my options.

Commissioner Dan Saylor: 2 weeks.

Phil Baxter: the quicker the better.

Dana Upton: July 22nd.

Commissioner Dan Saylor: July 22nd.

President Bob Johnson: is that all?

Commissioner Terry Phillippe: Dan made a motion. I’ll second the motion.

President Bob Johnson: All in favor. 3-0.

Jessica Hill: Thank you very much. I appreciate it.

Commissioner Dan Saylor: Hopefully we will get something moving on this.

Morrie Doll: and then the next step would be we could file suite to enforce the encroachment or to stop the encroachment.

Commissioner Dan Saylor: we are going to have to give him a timeline to get this corrected right?

Morrie Doll: Right. We do.

Commissioner Dan Saylor: then if he doesn’t meet that timeline then our next option is my recommendation.

Morrie Doll: or if he fails to appear on the July 22nd. 

Commissioner Dan Saylor: These people have dealt with this long.

Jessica Hill: May I ask another question?

President Bob Johnson: Yes Ma’am.

Jessica Hill: Approximately what would that timeline be that you would give him? I just know that from past.

Commissioner Dan Saylor: Not long. My patience is wearing thin.

Jessica Hill: Our past experiences he’s been given a timeline and he hasn’t met it and nothing has been done. 

Commissioner Dan Saylor: well, enough is enough. So, we are going to take his advice. This is our legal counsel. We got to be reasonable but to your point, this has gone on long enough.

Jessica Hill: Right, I agree. Thank you.

Commissioner Dan Saylor: That’s my opinion.

Morrie Doll: Generally, the courts give the 30 days. 

President Bob Johnson: that’s what I was thinking.

Commissioner Dan Saylor: There you go.

Jessica Hill: ok. Thank you so much.

Morrie Doll: I can’t say that’s what the board will do. They may give him less but 30 days generally is what a judge.

Jessica Hill: thank you, I just wanted to know a little bit of a timeline.

President Bob Johnson: Ok, any other business for drainage?


STORM WATER DEPARTMENT

President Bob Johnson: Carry on sir.

Steve Sherwood: Thank you Mr. President. 
· First item I have is Fieldstone Section B. If you recall, Deig is the Contractor. They basically completed all the work except for they are waiting for the utilities to reinstall their lines below ground so they can finish the sodding. All of the work has been completed below ground and in the street. According to their approved change order #1 has been completed. They have submitted their first pay application for the amount of $95,117.10. That’s basically 85% complete according to their payout they are a little bit more than that. I recommend approval that we pay the amount cited. I’ll need a motion to that affect.

President Bob Johnson: So, you are good with everything and you want or are basically wishing for us to make a motion to pay this? 

Steve Sherwood: Yes, for that amount cited.

Commissioner Terry Phillippe: I make a motion to pay payout #1 for $95,117.10.

Commissioner Dan Saylor: Second.

President Bob Johnson: All in favor. 3-0.

Steve Sherwood: Thank you.
· Next item I have is the Ohio Township discussion regarding we met last meeting on the offsite drainage issues. Morrie was looking into the easement status. He has something to report to the board.

Morrie Doll: I called the Town of Newburgh’s legal Counsel Chris Wisher and I don’t remember the day but Jennifer probably has it in her hand. It was sometime in June, the later part of June. 

Jennifer Curry: June 12th.

Morrie Doll: June 12th?

Jennifer Curry: Yeah.

Morrie Doll: Ok, and discussed this drain and I explained to them that if we were going to use county dollars if we were going to use county dollars to pay for this project, we had to have an easement. I got an email back from Chris today and he said you know he really didn’t know much about the project. It had crossed his desk in February I think and he hadn’t heard anything more and really didn’t know anything about talking with anybody and having any modifications or agreements or anything or the town having a conversation. I got an email from him today which I’ve printed off and it says I’m emailing to follow up on our telephone conversation last week. I’m curious as to why that ditch would need to be a declared legal drain. I do not know where that came from because that’s not at all what I told him. We don’t need to make a legal drain in fact in my tenure as counsel I don’t think we’ve made any new drains. Legal drains in Warrick County. I don’t want a new legal drain. Could the Town grant the county a storm water drainage easement. Yes, to allow the county access to improve the ditch along with the ability to maintain it and that is a worry to me. To maintain it as opposed to making it a legal drain. I don’t think granting an easement is an issue but the sewer department is concerned about the width of the easement. Stop. He then went on to say in the cover to this easement letter that they were proposing the width of 25 feet and that in my experience is just not what Warrick County accepts. 25 feet is not enough room to do anything.

President Bob Johnson: we wanted 40?

Morrie Doll: At minimum. I had said something about that. Newburgh owns property on both back to his email. Newburgh owns property on both sides of the ditch and the width of the easement becomes an issue for future use and development of the property which is the same thing we’ve heard from private people and we’ve tried to hold the line on private land owners to keep them to the minimum width. As you know if it were a legal drain, it’s 75 feet from top of bank by State Statute unless it’s declared an urban drain and then it’s 40 feet from top of bank. On the other issues we discussed, the sewer department is fine with concept of spreading the dirt removed from the ditch out on the property but I’d like to have an idea of how much dirt is expected to be displaced and he alluded to me that he wanted to know us to quantify the amount of we are removing from the ditch and I don’t know how we do that. we are going to shoot grade and make sure it drains is the goal but it’s the representation that it isn’t that much. It’s some high spots but are there any plans or specifications describing the work that will be performed that could be shared. Also, for your reference I am attaching the right of entry document we previously provided to the county on behalf of the town of Newburgh. The Newburgh town manager has sent this document to Steve Sherwood on January 3rd and on January 10th, he sent her an email informing her that Warrick County Storm Water board voted not to approve it. She was not given any information as to why. I was told later third hand that there was an objection to a bond requirement. There is no bond required in the agreement. It does include standard insurance requirements which I didn’t think would be an issue for the county. Otherwise, I haven’t heard much until our recent conversation. As we’ve explained to a number of people connected to the issue the Town is and has been willing to allow the county or the township to perform the work to improve the ditch to accommodate the new flows coming from Ohio Townships upstream development and certainly doesn’t want to unnecessarily impede the township project but the town does have an interest in limiting impact on the township use of the property. Let me know your thoughts. Now, he sent me back an attachment of the original right of entry. Steve sent him our 1 page right of entry and we got a 3 page right of entry back and it still has the same matters that I objected to in January and let me just refresh your recollection. 1 is we have a limited time period to perform this work. 90 days. We can only be on their property for a 90-day period of time. We don’t have that in any of our standard entry documents. Secondly, we have to contractually agree to restore the site to the same condition it’s in prior to the commencement of our work short of dredging the ditch. I don’t know how we do that if we are spoiling the dirt on the bank. Thirdly we have to name the town of Newburgh to the Counties insurance policy in no less than a million-dollar amount to insure against damages. We also have to agree and indemnify or hold the town harmless for any claims whatsoever that may arise including reasonable attorney fees and court costs arising from our work on their property. By definition of statute of limitations on claims would be a 2-year statute of limitations so this is 2 years after we leave the project, we are still on the hook for the million-dollar guarantee through our insurance policies. I haven’t spoken to Chris about removing parts of this. I don’t know that we can add them to the county’s insurance policy. I don’t know how we do that. name them as an additional insured on the county’s insurance policy. Paragraph 7 is this extensive language about indemnification that we just don’t do that I mean we haven’t done it.

Steve Sherwood: Just to recap, the Town of Newburgh controls the first 700 feet of the ditch leaving the site going west.

Morrie Doll: On both sides. 

Steve Sherwood: The next 300 feet is controlled by Centerpointe Energy on both sides. The last is Ray Allen property that he farms. 200-175 feet-ish to get to Edwards Legal drain so total of 1200 feet but the objective was to just ditch across Newburgh’s property at the last meeting which is about 700 feet. To do that, from the information we gathered in the field by shooting the ditch from their pipe underneath the road way there at the beginning of the township property all the way to the legal drain, if I just go 700 feet, I can create 2/10% fall. If I go all the way to the legal drain I can virtually double that and get 4/10% but 4/10%, that is basically.

Morrie Doll: flat.

Steve Sherwood: Still flat. .2% is even flatter and that is to create some type of V ditch. Now if the board wanted me to answer their question, I could come up with a reasonable cubic yardage of dirt but most of the tree growth is on the south side of the ditch, most of the open side of the ditch is in a farm field and they have crops. 

President Bob Johnson: well, how are you going to put it back to the way it was if you are taking out trees and everything else? 

Steve Sherwood: Well, there have been tree’s that have grown up in it that have been allowed to grow for years.

President Bob Johnson: But they want it put back the same way you left it or started with.

Steve Sherwood: Can’t do that. Have to eliminate it because of natural drain it’s.

Morrie Doll: Restore the site to its condition existing immediately prior to the county’s entry except that the county shall not be required to restore the area where the ditch was cleaned and regraded.

Steve Sherwood: I proposed to put a 2 to 1 slope on the side ditch to a V ditch or a flat bottom.

President Bob Johnson: what do you want to do here buddy?

Commissioner Dan Saylor: I think Morrie has to get it worked out with Chris. You know I think what Chris is wanting is a certificate of insurance with just Newburgh named as additional insured in case something happens. We can do that. that’s been done before. So, I don’t think that’s a problem. The language on the days and the time period, that’s between you and Chris. I mean why is that. that is unnecessary I think and then the restoration of it portion of it.

Steve Sherwood: And if Stormwater was to do the work, I want to do it from the north side or the open field side so there is going to be crop damage involved and I don’t know if the town of Newburgh even knows who their tenant farmer is according to Chad Bennett. Somebody is farming it somebody is going to want to be paid for the crops that are displaced.

Commissioner Dan Saylor: Or wait until fall

Morrie Doll: we are tying Ohio Townships hands.

Commissioner Dan Saylor: are we?

Morrie Doll: well, they’ve got construction equipment sitting out there to start this park.

Commissioner Dan Saylor: I didn’t know if this had to be done by a certain time line or just committed to being done.

Morrie Doll: What the trustee said at the last meeting was that they’re opening date for the park was May or Memorial Day weekend of May of 2025 and that they would not meet that if they could not commence work soon. So, waiting until the crops are harvested is going to put us into fall. 

Steve Sherwood: The easiest thing for us is to spoil the dirt in the farm field, treat it like a legal drain, excavate the dirt, throw it out and blade it out with a bull dozer.

President Bob Johnson: Would we even get the permit without doing this.

Morrie Doll: we will, we would be exceeding the 90 days. They want us in and out by 90 days on this project. The town of Newburgh has got a time limitation on what they’ve been willing to do thus far. To the members of the board, Steve and I were just debating that we don’t know without a survey if that drain runs on the property line. It may be all on one side or the other side of the property line so until we know that we can’t.

Steve Sherwood: say how many feet it will contain it on either side.

Morrie Doll: yeah, we don’t know where we are at with the width.

Steve Sherwood: the property line which is more or less the quarter section line that it runs through.

President Bob Johnson: Was Chris Wisher in this meeting with you gentlemen? It sounds to me like he’s not been involved and he needs to be.

Morrie Doll: I don’t know. I can’t answer that Commissioner. I don’t know.

Commissioner Terry Phillippe: Question, is the right of entry document pretty much a moot point if we are asking for an easement, right?

Morrie Doll: No. in cases of subdivisions etc. where we have an easement in place. I don’t believe we need a right of entry to go in. Steve disagrees with me and our practice has been to duplicate that. we have a right of entry. And we have the easement and the easement is a maintenance in the future as well but we don’t have an easement at all over this so the right of entry is necessary. 

Steve Sherwood: As Morrie said typically in a subdivision you got a structure below ground that’s in an easement. The land owner still owns he easement so we always seek permission so we’ve got a fall back in case problems arise.

Commissioner Terry Phillippe: that makes sense. I get that now.

President Bob Johnson: and they still want to give us half the easement that we need.

Morrie Doll: Tell me what you want to happen. What you want me to negotiate with Chris. We need longer than 90 days. You think you can add the town of Newburgh to the county’s insurance policy?

Commissioner Dan Saylor: yeah, you just get a certificate of insurance and you name them as additional insured.

Steve Sherwood: 90 days puts us into October. I don’t know what crop is out there can be harvested.

Commissioner Dan Saylor: we do it all the time. We did it all the time for a not for profit.

President Bob Johnson: I don’t know.

Morrie Doll: So that shouldn’t be a problem. Is 90 days a problem? Restoring it to the way it was is a problem. I don’t know who is going to pay the survey and the 25 feet is a problem. Give me some marching orders. Tell me what the minimal width is that you will agree to and that may be Phil’s determination.

Phil Baxter: I think you need at least 20 feet either side. 

Morrie Doll: Is it 25 or is it 20?

President Bob Johnson: 40 feet.

Phil Baxter: at least 25 would be better for a total of 50 feet.

Steve Sherwood: You are talking from center of ditch. The center of ditch may not be on the center of the property. 

Commissioner Dan Saylor: I just confirmed the insurance with Heather and yes that is easy to do.

Morrie Doll: ok. So, Phil is telling me that you want 25 feet from the center of the ditch on either side.

Phil Baxter: on either side.

Morrie Doll: So, 50 feet, and we need to be reassured that restoration of the site is not we are going to take tree’s out etc.

Steve Sherwood: Any trees in the ditch will have to come out of the existing ditch. My biggest concern is we can spoil the dirt on the farm field. The town of Newburgh is responsible for their farmer and the value of their crop that may or may not be list by this work if it’s being done before harvest time.

President Bob Johnson: How much damage are you going to do and acre?

Steve Sherwood: probably spread it out 40-50 feet wide over 700 feet. 

Commissioner Terry Phillippe: I thought last meeting we discussed stacking the dirt until harvest that would enable.

President Bob Johnson: well to spread it back out but he’s talking about going in and he wants to work on the crop sides so he’s going to damage crop. 

Commissioner Dan Saylor: Yeah, because they’ve planted what almost up to the 

Morrie Doll: soy beans?

President Bob Johnson: So, you are talking probably an acre? So, $1,600?

Commissioner Dan Saylor: I had conversations with the previous town manager and she said they didn’t have the manpower nor the resources however, she was willing to maybe pay for dump truck removal of the trees and that kind of thing. So, that’s my only conversation with her now of course she is gone and I don’t think they’ve replaced the town manager yet.

Morrie Doll: I think they have.

Commissioner Dan Saylor: Oh, they have?

Steve Sherwood: To answer your question Bob, it should not be over an acre of disturbance of crop.

Commissioner Dan Saylor: so, they are willing to do something they just.

Morrie Doll: That hasn’t been communicated to me but I believe you but it hasn’t been what Chris Wisher said.

Commissioner Dan Saylor: She was willing to do something. 

Morrie Doll: Would it be better if Chris and I and the surveyor’s office met and had everybody in the same room at the same time and had the conversation?

President Bob Johnson: Probably wouldn’t hurt. Get everybody on the same page.

Commissioner Dan Saylor: I’d be willing to be there.

Commissioner Terry Phillippe: tell Chris to get his rubber boots on and go stand in the middle of the ditch.

Morrie Doll: Do you want to meet at the site or do you want to meet at the Surveyors office?

Commissioner Terry Phillippe: I think the site would be better in my two cents.

President Bob Johnson: I think in order to understand it best you’d want to see it.

Commissioner Dan Saylor: let’s meet at the site.

Morrie Doll: Alright, at the site and that’s ok with?

Phil Baxter:  Yeah.

Morrie Doll: And we are rapidly approaching Steve’s last day. He isn’t going to be available until August.

Steve Sherwood: After August the 12th.

Morrie Doll: No no, when are you leaving?

Steve Sherwood: This Thursday will be my last working day. I go on vacation then I go for surgery.
Morrie Doll: I don’t know if he is going to be able to be there or not.

Steve Sherwood: I had the vacation planned before I knew there was going to be a surgery. 

President Bob Johnson: I am not going to mess with your plans.

Morrie Doll: I will get a meeting set up with Chris Wisher on site and we will go from there. Whether Steve is there or not, Phil will be there or Jason.

Phil Baxter: Yeah, we will be there.

Morrie Doll: And Dan can be there and I’ll be there.

President Bob Johnson: I don’t necessarily need to be there but Dan Thursday is kind of busy for you, isn’t it?

Commissioner Dan Saylor: I don’t think in the morning.

Morrie Doll: I don’t know when Chris is available yet. 

President Bob Johnson: Economic Development or something?

Commissioner Dan Saylor: That’s at 4.  Everything starts around 4.

Morrie Doll: What I will do is I will reach out to Chris and I’ll reach out with Dan and Phil to verify they can match Chris’s schedule and we will meet at the site.

Commissioner Dan Saylor: I’m good until 4.

Morrie Doll: ok got it.

President Bob Johnson: Anything else there Steve?

Steve Sherwood: Yes Sir. 
· Westwood Subdivision Section C another drainage improvement project is out for bid. The Bids will come in on the August the 12th meeting. Should be the first day I’m back unless that changes. Basically replacing 500 feet of the Storm Drainage Pipe in one area drain. We are adding 3 extra area drains to help resolve back yard flooding issues. I’m putting the work within the easement and any encroachments all in the contractors bid specifications. 
· Last item I have which is in addition to the agenda under miscellaneous items. I spoke with Jennifer today. She is having issues with the Auditor’s office over our Inspectors Contract. The current contract if you will recall item #4 the cost of services provided by applied land solution shall not exceed a monthly average of $5,000 unless agreed upon and approved by both parties. We submitted a bill for $5,106.25 and the Auditors refuse to pay it because we’ve exceeded the limits in the contract. 
President Bob Johnson: As well as he should.

Steve Sherwood: I understand. To get this to where we can pay it because that billing involved investigating and reporting on 42 plus sites in the month of June alone were unusually busy because of the current situations and SWPPPS and weather. I didn’t know if the board either wanted to raise the dollar amount per month or allow me to pay it over the $5,000 on the occasion that it does go over it and allow me the leverage to do that and make sure that obviously if the money is in the budget to pay that, that would be applicable but how would the board want to proceed?

Commissioner Terry Phillippe: What did the Auditor suggest?

Steve Sherwood: we just need something in writing saying that we can exceed the $5,000 a month I believe. 

President Bob Johnson: Or, submit it for $5,000 and carry the carryover to next month.

Steve Sherwood: we have the money in the budget to allow to exceed $5,000 but we keep her tight within the budget. If you recall we agreed to raise her $48,000 to $60,000.

Commissioner Dan Saylor: So, Steve, some of her months fluctuate lower than $5,000? 

Steve Sherwood: Yes, we always remain at the $60,000 or less or the $48,000 or less depending on how you look at that but the contract specifically says not to exceed $5,000 per month. They asked Jennifer for a copy of the contract first time they asked for this after we gave it to them at the first of the year so apparently it came up. Anything else to add Jennifer?

Commissioner Terry Phillippe: Sounds like a billing issue to me.

Commissioner Dan Saylor: To me, I like the idea of just having her carry over the $106.25 to a slower month and bill the $5,000 and be done with it.

Morrie Doll: She would have to submit an amended statement for $5,000.00

Steve Sherwood: Submit an amended invoice.

President Bob Johnson: Is that a problem young lady?

Jennifer Curry: Jen Curry, Stormwater Admin. So, I talked to Geralin and I just told her what had happened and I just asked her to try to stay under that $5,000 from now out because actually I’ve submitted claims before for over that $5,000. This is the first time that they’ve caught that. I know. So, I just told her to try or if we could get this one approved for it then moving forward, she would just know that she needs to stay in her contracted $5,000.00.

President Bob Johnson: but the only way for us to approve this and get her paid the way it is right now is to increase your monthly allowance.

Steve Sherwood: Or it says unless agreed to and approved by both parties. If we wanted to ask for approval. 

Commissioner Dan Saylor: I think if we agreed to the $106.25 and we approve this amount and he has it in his budget, I think that.

Morrie Doll: I agree. I think you can specifically approve $5,106.25 for the services in the month of June.

Commissioner Dan Saylor: for the $106.25 cents overage for the month of June.

Morrie Doll: That’s right and if that doesn’t work, plan B would be carry it over.

Commissioner Terry Phillippe: So, unless agreed to by both parties *cannot dictate*

Morrie Doll: yeah. It means as much as any other language in that contract.

Commissioner Terry Phillippe: I make a motion to approve $5,106.25 to the Inspector for the month of June.

Jennifer Curry: Future months she knows now that she needs to stay under the $5,000.

Commissioner Dan Saylor: And this is for the month of June, correct?

Jennifer Curry: yes.

Commissioner Dan Saylor: I will second Terry’s motion.

President Bob Johnson: I’ve got a motion and a second. All in favor. 3-0. Thank you. 

Steve Sherwood: that’s all that I have unless the board has any questions.



MOTION TO ADJOURN/RECESS:

Commissioner Terry Phillippe: I make a motion to adjourn.

Commissioner Dan Saylor: Second.

President Bob Johnson: All in favor. 3-0.
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